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Abstract  
 

In this paper the various theories of ownership of mineral resources are 
examined with a view of determining their applicability and suitability 
in Nigeria. The available classification and ownership theories in 
mineral oil industry worldwide are namely petroleum ownership under-
United States Law via which Absolute Ownership Theory and Qualified 
Interest theory emerge. There are equally the Non-Ownership Theory 
and National Ownership Theory. In Nigeria, the Federal government 
has been exercising absolute ownership rights over mineral oil 
resources since 1969 to date. Two fold argument have emerged as to 
whom ownership and control of natural resources should belong to. 
One side of the argument is that ownership and control of natural 
resources should belong to the multinational company based on 
licences or leases granted them by the state, the other side believe that 
since natural resources located in Nigeria is the property of the state 
there should be no argument as to whom should be the owner, 
ownership and control they reason, should rest in the state. This paper 
however questions the continued exclusive ownership rights of the 
Federal Government over mineral oil in Nigeria. Finally, a suggestion 
is made for the working out of a co-ownership scheme involving the 
Federal Government and the states where the oil is found.   
 
Prior to the discovery and subsequent exploration and exploitation of crude Oil 

in Nigeria in 1963, the bulk of Nigerian’s foreign exchange earnings were agricultural 
produce, such as tin, zinc and columbite asserts Yalaju (2001). Currently, 90% of 
Nigeria’s foreign currency earnings according to Enukit (2005) are from petroleum. This 
underscores the importance of mineral resources in Nigeria economy and the concern 
over ownership rights over them. As Enukit (2005) rightly pointed out. 
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The prominence and ownership of mineral resources in Nigeria has 
understandably given rise to the burning issues of the funding problems of the 
Nigeria National Petroleum Corporation in fulfilling its joint venture 
obligations, the cry and anguish of the people of Niger Delta region for 
meaningful participation in the revenue accruing from petroleum and 
significantly, the protection of their environment from the degradation caused 
by the operations of multinational oil companies.   

 
It has equally been observed that owing to the problems caused  by oil 

communities, the concept of ownership of mineral resources has been of great functional 
and symbolic significance in the petroleum industry worldwide particularly during the 
1970’s and 1990’s (Enukit, 2005).  

By definition ownership presupposes an absolute right in the enjoyment and 
disposal of a thing. Accordingly Paton and David (2001) see ownership as comprising of 
the power of enjoyment to determine the use of which a thing is to be put, the power of 
possession, the power to alienate inter-vivos or to bequeath by will or charge as security. 
In Nigeria, Hakeem (2004) noted that the fundamental of law on oil and gas is built on 
colonial legislation. The dominant force in the exploration and exploitation of petroleum 
product in Nigeria even before the World War 1 to date has been the multinational oil 
companies. This was largely due to their superior technological and scientific 
competence apart from their ability to cope with the huge financial out lay involved in 
the industry. This notwithstanding Federal Government still retains ownership rights 
over these mineral resources.  

 
However, in petroleum industries world over, there are various theories of 

ownership including theories that negative that which is adopted in Nigeria. We shall 
appraise all these theories and in conclusion decide if it will be proper to thinker with 
that which operates in Nigeria or let the status quo remain.  
 
Definition of Certain Terms  
 It will be pertinent, to understand or at least appreciate the definitions of what 
the various theories of ownership in oil and gas are centered on. In this wise, Omoregbe 
(2001) observed that:  
 

Petroleum is a compound mainly composed of hydrogen and carbon, and is 
commonly called hydrocarbon. It can exist in gaseous, liquid or solid form. 
When it is found as solid, it is either coal, shale, tar, sands or bitumen. In liquid 
form it is referred to as crude oil. Hydrocarbons in gaseous form are known as 
natural gas. The most commonly known hydrocarbon is crude oil, which is also 
referred to by many as petroleum.  

 
On oil, Yergin (2003) states that:  

 
Oil (that is petroleum) was hardly unfamiliar to mankind. In various parts of 
the middle East, a semisolid oozy substance called bitumen seep to the surface 
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through cracks and pressure, and such seepages had been tapped far back into 
antiquity… in Mesopotamia, back to 3000 B.C. the most famous sources was at 
Hit, on the Euphrates, not far from Babylon (and the site of modern 
Baghdad)… it checked bleedings, pliny said, heal wounds, treated cataracts, 
provided a liniment for government, cured aching teeth, soothed chronic cough, 
relieved shortness of breath, stopped diarrhoea, drew together several muscles, 
and relieved both rheumatism and fever.  

 
 The Mineral Oil Act now repealed, defined mineral oil as including bitumen, 

ashalpt and all bituminious substances with the exception of coal. Presently under the 
Petroleum Act (2004) Petroleum is defined as:  

 
Mineral oil (or any related hydrocarbon) or natural gas as it exits in its 
natural state in strata, and does not include coal or bituminous shale or 
other  stratified deposits from which can be extracted by destructive 
distillation.  

 
 Equally “Petroleum products” includes motor spirit, gas oil, diesel oil, 
automotive gas oil, fuel oil, aviation fuel, kerosene, liquefied petroleum gases and any 
lubrication oil or grease or other lubricant”.  
 “Crude Oil” means mineral oil in its natural state before it has been refined or 
treated (excluding water and other foreign substances).  
 Finally Natural gas means gas obtained from boreholes and wells and consisting 
primarily of hydrocarbons.  
 
Petroleum Ownership in the United States 
 United States of America is the cradle of the industrial use of oil in commercial 
quantity. As a propagator and operator of a free enterprise economy, private ownership 
of mineral resources found expression in United States from the inception of the oil 
industry. However the theory of private ownership in United States differs from one 
jurisdiction to another. In certain jurisdictions ownership of oil in situ is not recognized 
and ownership is said to occur only when the oil has been produced and reduced to 
possession Omoregbe, (2001).  
 

This position was informed as a result of lack of knowledge about the 
movement of petroleum underground. Though it was evident that oil was capable of 
moving from one piece of land to another. Following this reasoning, the Court in 
Barnard Case (1906) refused to enjoin drilling by an adjacent landowner alleged to be 
draining oil from reservoir under he plaintiff’s land, holding that the plaintiff’s remedy 
was self help in drilling his own well”.  
 However, in 1915, Texas courts radically embraced a totally different ownership 
theory, reasoning that oil and gas beneath the earth belonged to the person who owned 
the land. The inescapable effect of this is that there are now two broad ownership 
theories in the United States.  
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Absolute Ownership Theory: An Appraisal  
 This theory is like the converse of the principle of quid quid plantator  solo solo 
cedit that is, he who owns the land owns that which is on it, postulates the fee simple 
and absolute ownership of oil and gas by the owner of the land under which the 
petroleum is located Omoregbe, (2001).  
 This theory originates from the State of Texas in United States of America. It is 
equally popular in States of Ankansas. The State of Texas is the largest oil producing 
State in United state of America with the richest or largest deposit of oil.  
 
 Apart from New York and California they are the next richest State in America. 
In the said Texas the owner of a piece of land owns the oil beneath it. Thus the land 
owner is regarded as having title in severalty to the oil and gas in place beneath his land. 
He is not a co-owner even when the reservoir straddles lands; each owned by a different 
person. The theory thus holds that petroleum (oil and gas) has the potential of being 
owned in fee simple.   The land owner losses this title to an operator if the oil from his 
migrates to the adjacent land and is produced from neighbours well. Divestiture of title 
by drainage in this instance does not give rise to any cause of action.  
 
 This theory has been undermined and subjected to serious criticism. Firstly it 
will amount to an illusion and at best a creation of dichotomy in owning mineral 
resources in the same country given the fact that crude oil is capable of flowing from 
one man’s land to another or one geographical entity to another. By illustration 
petroleum found in White Acre today in X State may flow or disappear to Green Acre in 
Y State. If it does X state losses its claim of ownership then only Y state can assume 
ownership; however Y states claim of ownership may equally be defeated therefore 
defeating absolute ownership theory.  
 Secondly, the theory cannot be applied to petroleum found in the land under the 
territorial sea that is continental shelf as it is incapable of individual ownership.  
 
Qualified Interest Theory: An Appraisal  
 Nobody can own wild animal except by capture and taming. In the same vein, 
this theory assumes that petroleum as akin to animals ferae natural, until extracted or 
captured and kept in the exclusive custody of the captor, he can lay no claim to 
ownership of it.  
 This theory obtains in States such as California and Indiana (Omoregbe 2001). 
The landowner here is not described as having title to the resources in situ because of the 
fact that he can be divested by drainage without consent and without liability on the part 
of the person causing the drainage. The right of the landowner over oil is the right to 
take away oil or capture same. No particular landowner has title to the specific oil and 
gas underneath. The right to reservoir is a collective one, with equal rights to take oil 
from the reservoir. These landowners do not have title as tenants in common, to the 
undivided share of the mineral resources in the common reservoir. Each landowner has 
right with his co-landowners to secure, acquire and procure his proportionate part of the 
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oil and gas in the common reservoir through wells drilled upon his land. He thus has 
qualified interest in the oil and gas as one of the collective owners.  
 
 This theory is equally not obtainable in Nigeria. The obvious problem with this 
theory is that it does not pin ownership down. Because it involves capture and taming 
game, the object may never be owned. In case of solid minerals it will take huge capital 
to get to it.  
 However, the Theories of Absolute Ownership and Qualified Ownership seem 
to be similar in their affairs if we consider the fact that in both theories the land owner is 
not in fact entitled to oil and gas beneath his land. What he has are the right to sink as 
many wells as he desires subject to good operating practices, and to extract as much oil 
and gas as he can produce.  
 
Non Ownership Theory: An Appraisal   
 This theory is popularly known as the Oklahoma’s theory after the name of the 
country where it originated. The theory assumes that petroleum is incapable of 
ownership in any manner whatsoever absolutely or in a qualified manner. The 
assumption here is further strengthened considering that hydrocarbon because of its fluid 
and flowing nature can be somebody’s own today tomorrow is gone. It thus presupposes 
that one cannot own what one is not sure of. Thus the fugacious nature of petroleum 
makes it incapable of ownership. The theory de-emphasized ownership and project the 
issues of right to oil and gas, talking about acquisition and prospecting rights.  
 
 It any however not accord with right reasoning to adopt this approach knowing 
that everything in physical state should have some notion of ownership. When it is such 
that it can be possessed and controlled like mineral. This position is strengthened as 
(Ballen: 1985) by comparative studies have shown that petroleum is capable of been 
owned. “In some provinces in Canada, private ownership of oil and gas in situ still 
exists. This is however, an exception rather than the rule. Some other provinces of 
Alberta, private ownership of oil and gas in situ constitutes 10% of the mineral rights 
holdings, while New Brunswick all oil and gas are vested in the crown”. 
 Like the theories discussed earlier this theory equally has not found expression 
in Nigeria. According to Oche (1997) the ownership of petroleum vested in the Federal 
Government is not a symbolic one but a functional one.  In U.S.A. however, all theories 
are available and can be traced.  
 
National Ownership Theory: An Appraisal   
 National ownership theory otherwise known as the domanial system is 
employed by developing countries; that is third world countries including Nigeria. What 
is normally done here is to declare that all minerals howsoever belong to the State or are 
vested in the State. The State can now grant rights to third parties to exploit same on 
certain conditions. In other words, under this system, the ownership rights to mineral 
resources are vested in the sovereign.  
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 Nigerian position is similar to that of most developing countries. The legacy we 
inherited was one in which ownership of natural resources was vested in the crown as in 
England. Upon the transfer of government to Nigerians following constitutional 
developments, the crown in Britain became replaced by the State which now assumed 
sovereignty over the mineral oil and all other natural resources previously vested in the 
crown. Since the experiment of oil drilling Adebendela near Okitipupa in 1908, various 
legislations have continued to vest sovereignty over mineral oil in the State. Under the 
terms of the Colonial mineral oils ordinance of 1914 which was amended in 1925 and 
1950 the entire property in the control of mineral oil was vested in the then Colony.  
 When the Petroleum Act of 1969 was promulgated as a consolidating legislation 
for all enactments on oil from Colonial period, the ownership provision, substantially re-
echoed section 3 of the Mineral Act of 1958 as follows;  
 
“The entire ownership and control of oil production in, under or upon any Lands which 
this section applies shall be vested in the state (here meaning the federation of Nigeria)”.  
 The Nigerian Republic constitution of 1979 included natural resources under the 
exclusive legislative list and affirms ownership control of natural resources in the 
Federal Government of Nigeria. It provides that:- “The entire property in and control of 
minerals, mineral oils and natural gas in, under or upon land in Nigeria or, under or upon 
the territorial waters and exclusive economic zone of Nigeria shall vest in the 
Government of the Federation.”  
 
 It is to be noted that under the 1963 arrangement all minerals were vested in the 
region and the sharing formula was 50/50 between the region in question and central 
government respectively.  
 The provision of constitution of the Federal Republic of Nigeria 1999 which is 
the current constitution and section 1(1) and 1(2) Petroleum Act Vest Ownership of 
Petroleum in Nigeria in the Government of Federation of Nigeria.  
 
Specifically Section 44 (3) The 1999 Constitution Provides As Follows  
 

“Notwithstanding the foregoing provisions of this section, the entire property 
in and control of all minerals, mineral oils and natural gas in, under or upon 
any land in Nigeria, or in, under or upon to territorial water and Exclusive 
Economic Zones of Nigeria shall vest in the Government of the Federation and 
shall be managed in such manner as may be prescribed by the National 
Assembly”.  

 
Similarly, section 1 (1) of the petroleum Act, (2004) the entire ownership and 

control of all petroleum in, under or upon any lands to which this section applies shall 
vest in the state.  
Section 1(2) of the Petroleum Act provides as follows:  
This Section applies to all land (including land covered by water) which  
(a) Is in Nigeria  
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(b) Is under the territorial water of Nigeria 
(c) Forms part of the continental shelf. 
 
Section 1(2) provides that subject to this Act, the minister may grant a licence to be 
known as:  
(a) An oil exploration licence to explore for petroleum  
(b) A licence to be known as an oil prospecting licence to prospect for petroleum, 

and  
(c) A lease to be known as an oil mining lease to search  for, win work, carry away 

and dispose of petroleum.  
 
The preamble to the Petroleum Act  

An Act to provide for the exploration of Petroleum from the territorial 
water and continental shelf of Nigeria and to vest the ownership of and 
all on shore and off shore revenue from petroleum resources derivable 
therefrom in the Federal Government and for all other matter incidental 
thereto.  
 
It is noteworthy that apart from the clear indication in the legislation referred 

above, international law recognizes the right of States with sea boundaries to all natural 
resources in both the territorial sea and continental shelf of their littoral territory. 
Hakeem (2004). Therefore in the eye of international law, the Federal Government of 
Nigeria has a personality cognized as a corporate entity. She is the owner of waters and 
sub soil of our littoral territory and the resources in them up to the limits prescribed by 
international law. In Attorney General of the Federation V. the Attorney General of Abia 
State & ors (No2) (2005) the ownership, control and management rights of the Federal 
Government of Nigeria over the mineral resources located in the offshore areas of 
Nigeria was recognized to the exclusion of the states.  
 

The important question answered in this case involving resource control rights 
was whether ownership right over mineral resources located in offshore of the eight 
littoral states of Akwa Ibom, Bayelsa, Cross-River, Delta, Edo, Lagos, Ondo and Rivers 
vest in the Littoral states or in the Federal Government. The Supreme Court affirmed the 
exclusive resource control and ownership rights of the Federal Government by virtue of 
the provision of section 44 (3) of the 1999 constitution.  
 However, sequel to the judgment, the Onshore/Offshore Dichotomy Abolition 
Act 2004 was passed leading to an increase in revenue accruing to the littoral states 
under the principle of derivation from Offshore natural resources located 200meter dept 
isobath contiguous to the state.  
 
Conclusion  
 From our discourse, it has been shown that the legal regime for the classification 
of theories of ownership of mineral resources generally varies from country to country. 
It all depends upon a country’s legislation and in some cases generally accepted practice. 
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In Nigeria legislation is geared towards vesting ownership in the state which, as owner, 
may then contract out natural resources exploitation to foreign enterprises for a fixed 
term and under specific conditions which are normally concluded under concession 
agreements. Under the 1999 constitutional arrangement it is the nation that is the 
principal beneficiary of the nations mineral resources not the State where the mineral oil 
is situate.  
 
 There is sense of injustice among oil communities. The law vesting ownership 
of these mineral resources in the Federal Government of Nigeria has been seen to have 
been employed in most unjust way. This has snowballed into self determination efforts 
of peoples of the Niger Delta Region. We are now living witnesses to pipe-line 
vandalization, blowing up of oil terminals and most recently kidnappings all in the name 
of self determination. However, the tempo of agitations for resource control by the Niger 
Deltans has been slowed through various measures adopted by the Federal Government 
including the principle of derivation, and amnesties to the militants. It is however 
doubtful if permanent solution has been achieved for the last to be heard on resource 
control.  
 If the truth must be told it does seem that the national ownership theory 
inclination of Nigeria is not working perfectly well. It is therefore our suggestion that 
the theory of national ownership of mineral resources in Nigeria be constitutionally 
modified to accommodate the States where the oil minerals are situate as co-owners.  
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